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No	8	Chambers’	Immigration	Seminar	–	The	Priory	Rooms	–	4th	September	2019		
	

1. The	End	of	Entrepreneurs	&	the	Arrival	of	Appendix	W	
	
Tier	1	Entrepreneur/Graduate	Entrepreneur	closed	to	new	applicants:	29th	March	2019	
	
Tier	1	(Entrepreneur)	route	will	remain	open	for	those	renewing	their	visas	until	5	April	
2023,	and	settlement	applications	until	5	April	2025.	
	
Appendix	W	and	the	End	of	the	PBS	
https://www.gov.uk/guidance/immigration-rules/immigration-rules-appendix-w-
immigration-rules-for-workers		

A	Worker	is	a	person	who	is	coming	to	the	UK	for	employment-related	reasons.	At	present,	
the	Immigration	Rules	also	contain	various	categories	for	workers	in	Part	5	and	Part	6A.	The	
Worker	rules	in	this	Appendix	currently	contain	the	Start-up	and	Innovator	categories,	which	
were	introduced	on	29	March	2019.	It	is	anticipated	that	other	categories	for	workers	will	be	
added	to	this	Appendix	as	the	immigration	system	is	reformed	over	time.	

Start	Up	
		
The	Start-up	category	is	for	those	who	are	looking	to	establish	a	business	in	the	United	
Kingdom	for	the	first	time.	In	order	to	qualify	under	this	category,	applicants	need	a	
business	idea	that	is	(a)	innovative,	(b)	scalable;	and	(c)	viable.	The	idea	itself	must	be	
supported	by	an	‘endorsing	body’.	A	grant	of	leave	under	this	category	is	for	2-years	and	
does	not	lead	directly	to	settlement.	It	is	important	to	note	that	the	2	year	time-limit	for	
length	of	leave	will	include	time	already	granted	under	the	Tier	1	(Graduate	Entrepreneur)	
route.	Whilst	applicants	are	‘timed	out’	of	leave	after	2	years,	they	may,	if	they	wish,	switch	
to	the	innovator	category.		
	
Innovator		
	
The	innovator	category	is	for	a	businessperson	with	more	experience.	Presumably	this	is	
defined	as	someone	who	has	already	set	up	a	business	in	the	United	Kingdom,	or	has	prior	
business	experience	abroad.	In	any	event,	the	definition	of	‘innovator’	sits	in	juxtaposition	
to	the	definition	of	the	Start-up	category,	which	is	for	those	who	are	looking	to	establish	a	
business	in	the	UK	for	the	first	time.	An	innovator,	like	a	Start-up	migrant,	must	have	a	
business	idea	that	is	(a)	innovative,	(b)	scalable;	and	(c)	viable,	which	is	supported	by	an	
‘endorsing	body’.	With	a	few	exceptions,	applicants	under	the	innovator	category	will	also	
have	to	demonstrate	that	they	have	funding	to	invest	in	their	business.	In	particular,	
applicant	will	need	£50,000	to	invest	in	their	business	from	any	legitimate	source.	
Dependant	on	how	an	applicant	has	performed	with	regards	to	the	business	they	submitted	
for	a	start-up	visa	(if	they	did	this)	the	funding	requirement	may	be	waived.	The	key	
difference	between	the	innovator	and	start-up	categories	is	that	someone	in	the	innovator	
category	is	on	the	route	to	settlement	if	they	so	wish.	
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Latest	Statistics:	
	
April	–	June	2019	4	Innovator	entry	clearance	applications		-	2	resolved	–	both	granted	
32	Start-up	entry	clearance	applications	–	25	resolved	–	23	granted	
	
Some	major	issues:	
	
Endorsing	Body	Issue	
Often	need	to	be	part	of	their	business	accelerator	programme	and	give	up	equity	(Dragon’s	
Den	Style!)	
	
https://www.gov.uk/government/publications/endorsing-bodies-innovator		
https://www.gov.uk/government/publications/endorsing-bodies-start-up	(includes	
universities)	
	
Guidance	for	Endorsing	Bodies		
https://www.gov.uk/government/publications/start-up-and-innovator-endorsing-bodies-
guidance		
	
The	role	of	endorsing	bodies	
As	an	endorsing	body,	we	ask	you	to:	
•	Issue	endorsements	based	on	the	criteria	in	this	guidance.	You	will	have	your	own	
measures	of	what	makes	a	good	business	idea,	and	the	freedom	to	apply	these	criteria	as	
you	think	best.	Your	endorsement	will	be	in	the	form	of	an	endorsing	letter	(a	suggested	
template	for	which	can	be	found	in	Annex	A	of	this	guidance),	which	the	applicant	will	use	to	
support	their	visa	application.	
•	Stay	in	contact	with	the	business	founders	you	endorse	at	checkpoints	after	6,	12	and	(in	
the	Innovator	category)	24	months,	and	let	us	know	if	you	are	not	satisfied	with	their	
progress.	
•	Let	us	know	if	you	have	any	reason	to	believe	someone	you	have	endorsed	is	working	in	
breach	of	their	visa	conditions,	although	we	will	not	ask	you	to	police	this	actively.	
•	In	the	Innovator	category,	issue	further	endorsements	for	extension	and	settlement	
applications.	In	most	cases,	we	expect	innovators	will	be	endorsed	at	these	stages	by	the	
same	body	that	endorsed	their	original	application,	but	they	may	also	be	endorsed	by	a	
different	body	–	for	example,	if	the	original	endorsing	body	is	no	longer	taking	part	in	the	
category.	
	
Extension	and	ILR	issue	(climbing	Mount	Everest!)	
	
W6.6	Endorsement	criteria	–	same	business	
If	the	applicant	is	relying	on	endorsement	under	the	same	business	criteria,	the	endorsement	letter	must	
confirm	all	of	the	following:	

The	applicant	has	shown	significant	achievements,	judged	against	the	business	plan	assessed	in	their	
previous	endorsement.	

The	applicant’s	business	is	registered	with	Companies	House	and	the	applicant	is	listed	as	a	director	or	
member	of	that	business.	
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The	business	is	active	and	trading.	

The	business	appears	to	be	sustainable	for	at	least	the	following	12	months,	based	on	its	assets	and	
expected	income,	weighed	against	its	current	and	planned	expenses.	

The	applicant	has	demonstrated	an	active	key	role	in	the	day-to-day	management	and	development	
of	the	business.	

The	endorsing	body	is	reasonably	satisfied	that	the	applicant	will	spend	their	entire	working	time	in	
the	UK	on	continuing	to	develop	business	ventures.	

	
W6.7	Endorsement	criteria	–	settlement	
If	the	applicant	is	making	a	settlement	application,	the	endorsement	lettermust	confirm	both	of	the	following:	

(a)	The	applicant	meets	all	of	the	same	business	endorsement	criteria	set	out	in	paragraph	W6.6(a)-(e).	
(b)	The	applicant’s	business	venture	meets	at	least	two	of	the	following	requirements:	

(i)	At	least	£50,000	has	been	invested	into	the	business	and	actively	spent	furthering	the	business	plan	assessed	
in	the	applicant’s	previous	endorsement.	
(ii)	The	number	of	the	business’s	customers	has	at	least	doubled	within	the	most	recent	3	years	and	is	currently	
higher	than	the	mean	number	of	customers	for	other	UK	businesses	offering	comparable	main	products	or	
services.	
(iii)	The	business	has	engaged	in	significant	research	and	development	activity	and	has	applied	for	intellectual	
property	protection	in	the	UK.	
(iv)	The	business	has	generated	a	minimum	annual	gross	revenue	of	£1	million	in	the	last	full	year	covered	by	
its	accounts.	
(v)	The	business	is	generating	a	minimum	annual	gross	revenue	of	£500,000	in	the	last	full	year	covered	by	its	
accounts,	with	at	least	£100,000	from	exporting	overseas.	
(vi)	The	business	has	created	the	equivalent	of	at	least	10	full-time	jobs	for	resident	workers.	
(vii)	The	business	has	created	the	equivalent	of	at	least	5	full-time	jobs	for	resident	workers,	which	have	an	
average	salary	of	at	least	£25,000	a	year	(gross	pay,	excluding	any	expenses).	

(c)	If	the	applicant	is	relying	on	the	criteria	for	creating	jobs:	
(i)	The	jobs	must	have	existed	for	at	least	12	months	and	comply	with	all	relevant	UK	legislation,	including	(but	
not	limited	to)	the	National	Minimum	Wage	Regulations	in	effect	at	the	time	and	the	Working	Time	
Regulations	1998.	
(ii)	Each	of	the	jobs	must	involve	an	average	of	at	least	30	hours	of	paid	work	per	week.	Two	or	more-part	time	
jobs	that	add	up	to	30	hours	per	week	may	be	combined	to	represent	the	equivalent	of	a	single	fulltime	job,	as	
long	as	each	of	the	jobs	has	existed	for	at	least	12	months.	However,	a	single	full-time	job	of	more	than	30	
hours	of	work	per	week	does	not	count	as	more	than	one	full-time	job.	
(d)	An	applicant	may	qualify	under	any	combination	of	two	of	the	above	criteria,	even	if	they	are	similar.	For	
example,	an	applicant	will	have	met	two	criteria	if	their	business	has	an	annual	revenue	of	£1	million,	with	at	
least	£100,000	from	exporting	overseas.	
(e)	An	applicant	cannot	qualify	by	relying	on	the	same	criterion	twice.	For	example,	an	applicant	who	has	
invested	£100,000	(2	x	£50,000)	in	their	business	venture	will	be	considered	to	have	met	one	criterion,	not	two.	
(f)	If	the	business	venture	has	one	or	more	other	team	members	who	are	applying	for,	or	have	been	
granted,	settlement	in	the	Innovator	category,	they	cannot	share	the	same	means	of	meeting	these	criteria.	For	
example,	if	two	applicants	are	both	relying	on	the	requirement	to	have	created	10	jobs,	20	jobs	must	have	been	
created	in	total.	
	
Alternative	Options	
• Sole	Representative	Visa	

	
Requirements	for	leave	to	enter	as	a	representative	of	an	overseas	business	
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144.The	requirements	to	be	met	by	a	person	seeking	leave	to	enter	the	United	Kingdom	as	a	representative	
of	an	overseas	business	are	that	he:	
(i)has	been	recruited	and	taken	on	as	an	employee	outside	the	United	Kingdom	of	a	business	which	has	its	
headquarters	and	principal	place	of	business	outside	the	United	Kingdom;	and	

(ii)	is	seeking	entry	to	the	United	Kingdom:	
(a)	as	a	senior	employee	of	an	overseas	business	which	has	no	active	branch,	subsidiary	or	other	
representative	in	the	United	Kingdom	with	full	authority	to	take	operational	decisions	on	behalf	of	the	
overseas	business	for	the	purpose	of	representing	it	in	the	United	Kingdom	by	establishing	and	operating	a	
registered	branch	or	wholly	owned	subsidiary	of	that	overseas	business,	the	branch	or	subsidiary	of	which	
will	be	concerned	with	same	type	of	business	activity	as	the	overseas	business;	or	
(b)	as	an	employee	of	an	overseas	newspaper,	news	agency	or	broadcasting	organisation	being	posted	on	
a	long-term	assignment	as	a	representative	of	their	overseas	employer.	

(iii)	where	entry	is	sought	under	(ii)(a),	the	person:	
(a)	will	be	the	sole	representative	of	the	employer	present	in	the	United	Kingdom	under	the	terms	of	this	
paragraph;	

(b)	intends	to	be	employed	full	time	as	a	representative	of	that	overseas	business;	

(c)	is	not	a	majority	shareholder	in	that	overseas	business;	

(d)	must	supply	from	his	employer:	
(1)	a	full	description	of	the	company’s	activities,	including	details	of	the	company’s	assets	and	accounts	
and	the	company	share	distribution	for	the	previous	year;	
(2)	a	letter	which	confirms	the	overseas	company	will	establish	a	wholly-owned	subsidiary	or	register	a	
branch	in	the	UK	in	the	same	business	activity	as	the	parent	company;	

(3)	a	job	description,	salary	details	and	contract	of	employment	for	the	applicant;	
(4)	a	letter	confirming	the	applicant	is	fully	familiar	with	the	company’s	activities	and	has	full	powers	to	
negotiate	and	take	operational	decisions	without	reference	to	the	parent	company;	and	
(5)	a	notarised	statement	which	confirms	the	applicant	will	be	their	sole	representative	in	the	UK;	the	
company	has	no	other	active	branch,	subsidiary	or	representative	in	the	UK;	its	operations	will	remain	
centred	overseas;	and	the	applicant	will	not	engage	in	business	of	their	own	nor	represent	any	other	
company’s	interest;	
(iv)	where	entry	is	sought	under	(ii)(b),	the	person	intends	to	work	full-time	as	a	representative	of	their	
overseas	employer.	

(v)	does	not	intend	to	take	employment	except	within	the	terms	of	this	paragraph;	and	

(vi)	has	competence	in	the	English	language	to	the	required	standard	on	the	basis	that	
(a)	the	applicant	is	a	national	of	one	of	the	following	countries:	Antigua	and	Barbuda;	Australia;	the	
Bahamas;	Barbados;	Belize;	Canada;	Dominica;	Grenada;	Guyana;	Jamaica;	New	Zealand;	St	Kitts	and	
Nevis;	St	Lucia;	St	Vincent	and	the	Grenadines;	Trinidad	and	Tobago;	United	States	of	America;	and	
provides	the	specified	documents	in	paragraph	144-SD(a)	or	
(b)	the	applicant	has	a	knowledge	of	English	equivalent	to	level	A1	or	above	of	the	Council	of	Europe’s	
Common	European	Framework	for	Language	Learning,	and	
(1)	provides	the	specified	documents	from	an	English	language	test	provider	approved	by	the	Secretary	of	
State	for	these	purposes,	as	listed	in	Appendix	O,	which	clearly	show	the	applicant’s	name,	the	
qualification	obtained	(which	must	meet	or	exceed	the	standard	described	above	in	speaking	and	listening)	
and	the	date	of	the	award,	or	
(2)	has	obtained	an	academic	qualification	(not	a	professional	or	vocational	qualification)	which	is	a	
Bachelor’s	degree	or	Master’s	degree	or	PhD	awarded	by	an	educational	establishment	in	the	UK;	or,	if	
awarded	by	an	educational	establishment	outside	the	UK,	is	deemed	by	UK	NARIC	to	meet	the	recognised	
standard	of	a	Bachelor’s	degree	or	Master’s	degree	or	PhD	in	the	UK,	and	

(i)	provides	the	specified	documents	in	paragraph	144-SD(b)	to	show	he	has	the	qualification,	and	
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(ii)	unless	it	is	a	qualification	awarded	by	an	educational	establishment	in	the	UK	UK	NARIC	has	confirmed	
that	the	qualification	was	taught	or	researched	in	English	to	the	appropriate	level	of	the	Council	of	
Europe’s	Common	European	Framework	for	Language	learning	or	above,	or	
(3)	has	obtained	an	academic	qualification	(not	a	professional	or	vocational	qualification)	from	overseas	
which	is	deemed	by	UK	NARIC	to	meet	or	exceed	the	recognised	standard	of	a	Bachelor’s	or	Master’s	
degree	in	the	UK,	and	provides	the	specified	documents	in	paragraph	144-SD(c)	to	show	that:	

(i)	he	has	the	qualification,	and	

(ii)	the	qualification	was	taught	or	researched	in	English,	or	
(4)	has	obtained	an	academic	qualification	(not	a	professional	or	vocational	qualification),	which	is	
deemed	by	UK	NARIC	to	meet	the	recognised	standard	of	a	Bachelor’s	or	Master’s	degree	or	PhD	in	the	UK,	
from	an	educational	establishment	in	one	of	the	following	countries:	Antigua	and	Barbuda;	Australia;	The	
Bahamas;	Barbados;	Belize;	Dominica;	Grenada;	Guyana;	Ireland;	Jamaica;	New	Zealand;	St	Kitts	and	
Nevis;	St	Lucia;	St	Vincent	and	The	Grenadines;	Trinidad	and	Tobago;	the	USA;	and	provides	the	specified	
documents	in	paragraph	144-SD(b).	
(vii)	can	maintain	and	accommodate	himself	and	any	dependants	adequately	without	recourse	to	public	
funds;	and	

(viii)	holds	a	valid	United	Kingdom	entry	clearance	for	entry	in	this	capacity.	

	
Fee	£610	
3	years	–	2	year	extension	–	ILR	after	5	years	
Dependants	allowed	
Guidance:	https://www.gov.uk/representative-overseas-business		
	

• Tier	1	Exceptional	Talent	
2,000	places	per	year		
Stage	1	Endorsement	–	Stage	2	Visa	Application	(two	fees)	
	
Guidance:	https://www.gov.uk/tier-1-exceptional-talent		
	

• Tier	1	Investor	
	
£2,000,000	investment	–	your	own	money	or	partner’s	money	–	held	for	2	years	–	UK	
Bank	Account	
Guidance:	https://www.gov.uk/tier-1-investor		

	
• Tier	2		

	
Set	up	business	in	the	United	Kingdom	then	get	Sponsor	Licence	
Tier	2	General	Guidance:	https://www.gov.uk/tier-2-general		
	

2. Case	Law	Update	(plus	some	Regulations	and	Home	Office	Guidance)		
	

Ahmed,	R	(on	the	application	of)	v	The	Secretary	of	State	for	the	Home	Department	[2019]	
EWCA	Civ	1070	(21	June	2019)	
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1070.html	
	
In	Ahmed,	the	Court	of	Appeal	gave	guidance	on	whether	§276B(v)	operates	so	as	to	cure	
short	'gaps'	between	periods	of	Leave	To	Remain	and	thus	entitle	persons	to	claim	"10	years	



Adam	Pipe:	adampipe.com,	adampipe@no8chambers.co.uk,	http://www.twitter.com/adampipe,	http://uk.linkedin.com/in/pipeadam/		

	 6	

continuous	lawful	residence"	under	§276B(i)(a).	At	paragraph	17	the	Court	summarise	its	
conclusion	stating	‘it	is	clear	as	a	matter	of	construction	of	the	Immigration	Rules	that	an	
applicant	cannot	rely	on	paragraph	276B(v)	to	argue	that	any	period	of	overstaying	should	
be	disregarded	for	the	purposes	of	establishing	“10	years	continuous	lawful	residence”	under	
paragraph	276B(i)(a).’		The	Court	also	approve	the	decision	of	R	(on	the	application	of	
Ahmed)	v	Secretary	of	State	for	the	Home	Department	(para	276B	–	ten	years	lawful	
residence)	[2019]	UKUT	00010	(IAC)	which	reached	a	similar	conclusion.	The	effect	of	this	
judgment	is	that	any	period	of	overstaying	within	the	10	year	period	would	lead	to	a	refusal	
under	the	rules,	it	remains	to	be	seen	what	the	Home	Office	will	do	with	their	more	
generous	policy.	The	judgment	does	seem	to	render	the	second	sentence	of	§276B(v)	
devoid	of	any	purpose.	
	

Analysis	

14. The	point	which	arises	is	a	short	point	of	construction.	The	issue	on	this	application	for	PTA	is	whether	
it	is	arguable	that	paragraph	276B(v)	operates	so	as	to	cure	short	'gaps'	between	periods	of	LTR	so	as	
to	entitle	persons	such	as	the	Applicant	in	the	present	case	to	claim	"10	years	continuous	lawful	
residence"	under	paragraph	276B(i)(a).	

15. In	our	view,	the	wording	of	paragraph	276B	is	clear:	

(1)	First,	the	provisions	of	paragraph	276B(i)-(v)	are	separate,	freestanding	provisions	each	of	which	
has	to	be	met	in	order	to	for	an	applicant	to	be	entitled	claim	"10	years	continuous	lawful	residence"	
under	paragraph	276B	(see	paragraph	276C).	

(2)	Second,	sub-paragraph	(v)	is	not	drafted	as	an	exception	to	sub-paragraph	(i)(a)	and	makes	no	
reference	to	it.	There	are	no	words	which	cross-refer	or	link	sub-paragraph	(v)	to	sub-paragraph	(i)(a),	
or	vice-versa,	whether	expressly	or	inferentially.	

(3)	Third,	there	is	no	difficulty	in	giving	sub-paragraph	(v)	a	self-contained	meaning.	It	makes	use	of	
the	provisions	of	paragraph	39E	of	the	Rules.	Paragraph	39E	is	the	'exceptions	for	overstayers	
provision'	which,	in	effect,	grants	a	14-day	period	of	'grace'	in	respect	of	the	lodging	of	LTR	
applications	in	certain	circumstances.	Under	sub-paragraph	(v),	where	paragraph	39E	applies,	
any	currentperiod	of	overstaying	as	well	as	any	previous	period	of	overstaying	after	the	advent	of	the	
amendment	to	the	rules	on	24th	November	2016	will	be	"disregarded".	In	addition,	periods	of	
overstaying	of	less	than	28	days	before	that	date	are	also	disregarded.	The	reference	to	previous	
periods	means	that,	in	requiring	that	the	applicant	should	not	"be	in	the	United	Kingdom	in	breach	of	
immigration	laws",	the	sub-paragraph	is	not	looking	simply	at	the	applicant's	status	at	the	date	of	the	
application,	but	also	looks	back	in	time	to	his	previous	immigration	status.	Mr	Sarker	confirmed	that	
the	sub-paragraph	referred	to	all	previous	periods	of	overstaying.	This	is,	of	course,	subject	to	the	
SSHD's	residual	discretion.		

(4)	The	critical	point	is	that	the	disregarding	of	current	or	previous	short	periods	of	overstaying	for	the	
purposes	of	sub-paragraph	(v)	does	not	convert	such	periods	into	periods	of	lawful	LTR;	still	less	are	
such	periods	to	be	"disregarded"	when	it	comes	to	considering	whether	an	applicant	has	fulfilled	the	
separate	requirement	of	establishing	"10	years	continuous	lawful	residence"	under	sub-paragraph	
(i)(a).		

(5)	Fourth,	there	is	a	marked	contrast	in	the	drafting	of	the	definitions	of	"continuous	residence"	and	
"lawful	residence"	in	paragraph	276A	sub-paragraphs	(a)	and	(b)	respectively.	In	respect	of	continuous	
residence,	in	addition	to	defining	it	as	an	unbroken	period,	the	sub-paragraph	goes	on	to	deem	that	it	
"shall	not	be	considered	to	be	broken"	by	certain	periods	of	absence	from	the	UK.	Lawful	residence,	on	
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the	other	hand,	is	simply	required	to	be	continuous	residence	(i.e.	unbroken)	pursuant	to	certain	types	
of	leave,	temporary	admission,	immigration	bail	or	exemption	from	immigration	control.	Unlike	sub-
paragraph	(a),	in	sub-paragraph	(b)	there	is	no	corresponding	provision	which	allows	residence	which	
is	not	continuously	lawful	to	be	deemed	unbroken.	It	is	here	that	one	would	expect	to	find	the	saving	
which	the	Applicant	incorrectly	contends	is	created	by	paragraph	276B(v),	and	one	does	not.	We	
consider	that	to	be	a	clear	indication	that	the	lawfulness	of	continuous	residence	must	be	unbroken.		

(6)	Fifth,	by	contrast,	there	are	examples	elsewhere	in	the	Rules	expressly	providing	that	"continuous	
periods"	of	lawful	residence	in	the	UK	shall	be	considered	"unbroken",	notwithstanding	periods	of	
overstaying,	where	paragraph	39E	applies.	There	are	to	be	found	in	specific	areas	where	such	an	
exception	was	clearly	intended,	e.g.	Appendix	ECAA	relating	to	ECAA	Nationals	and	settlement	
and	e.g.	Part	6A	of	the	Rules	in	relation	to	the	Points	Based	System.	Part	6A	provides	as	follows	
(emphasis	added):	

"Part	6A	
Points-based	system	
245AAA.	General	requirements	for	indefinite	leave	to	remain	
The	following	rules	apply	to	all	requirements	for	indefinite	leave	to	remain	in	Part	6A	and	Appendix	A:	
(a)	References	to	a	"continuous	period"	"lawfully	in	the	UK"	means,	subject	to	paragraph	(e),	residence	
in	the	UK	for	an	unbroken	period	with	valid	leave,	and	for	these	purposes	a	period	shall	be	considered	
unbroken	where:	
…	
(iv)	the	applicant	has	any	previous	period	of	overstaying	between	periods	of	leave	disregarded	where:	
the	further	application	was	made	before	24	November	2016	and	within	28	days	of	the	expiry	of	leave;	
or	the	further	application	was	made	on	or	after	24	November	2016	and	paragraph	39E	of	these	Rules	
applied.	…"	(emphasis	added)	

(7)	Sixth,	applying	ordinary	rules	of	statutory	construction	and	the	presumption	of	ideal,	rational	
legislation,	these	differences	in	drafting	should	not	be	read	as	accidental	or	unintended	(c.f.	Bennion	
on	Statutory	Construction,	section	9.3).		

(8)	If	and	insofar	as	reliance	is	placed	on	the	SSHD's	"Long	Residence"	Guidance	(Version	15.0)	
published	on	3rd	April	2017,	this	does	not	avail	the	Appellant.	We	note	that	"Example	1"	and	"Example	
2"	on	page	16	of	the	Guidance	say	that	"gaps	in	lawful	residence"	can	be	disregarded	because	"the	
rules	allow	for	a	period	of	overstaying	of	28	days	or	less	when	that	period	ends	before	24	November	
2016".	This	does	not	accord	with	the	true	construction	of	paragraph	276B	as	set	out	above,	although	
it	may	reflect	a	policy	adopted	by	the	SSHD.	However,	it	is	axiomatic	that	the	intention	of	the	Rules	is	
to	be	discerned	"objectively	from	the	language	used"	not	from	e.g.	guidance	documents	(per	Lord	
Brown	in	Mahad	(Ethiopia)	v.	Entry	Clearance	Officer	[2010]	1	WLR	48	(2009)	at	paragraph	10).	The	
SSHD	may	wish	to	look	again	at	the	Guidance	to	ensure	that	it	does	not	go	any	further	than	a	
statement	of	policy.	

16. It	will	be	apparent,	therefore,	that	we	agree	with	the	decision	and	reasoning	of	Sweeney	J	in	Juned	
Ahmed	(supra).	As	Sweeney	J	correctly	held,	paragraph	276B(v)	involves	a	freestanding	and	additional	
requirement	over	and	above	the	requirements	of	paragraph	276B(i)(a).		

17. In	summary,	it	is	clear	as	a	matter	of	construction	of	the	Immigration	Rules	that	an	applicant	cannot	
rely	on	paragraph	276B(v)	to	argue	that	any	period	of	overstaying	should	be	disregarded	for	the	
purposes	of	establishing	"10	years	continuous	lawful	residence"	under	paragraph	276B(i)(a).	

	
Minors,	Credibility	and	Section	8	
	
KA	(Afghanistan)	v	SSSHD	[2019]	EWCA	Civ	914	(06	June	2019)	
https://www.bailii.org/ew/cases/EWCA/Civ/2019/914.html	
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This	case	concerned	an	asylum	claim	by	an	Afghan	minor	whose	credibility	had	been	
rejected	with	specific	reliance	upon	section	8(4)	of	the	Asylum	and	Immigration	(Treatment	
of	Claimants,	etc.)	Act	2004.	The	Court	of	Appeal	found	that	the	F-tT’s	analysis	of	whether	
KA	had	failed	to	take	advantage	of	a	reasonable	opportunity	to	claim	asylum	in	a	safe	
country	was	perfunctory.	In	respect	of	the	failure	of	an	unaccompanied	minor’s	failure	to	
claim	asylum	in	a	safe	third	country	McCombe	LJ	said	at	§47,	‘In	such	a	case,	one	might	
expect	a	decision	maker	not	to	be	over-exacting	in	downgrading	a	child's	credibility	for	
having	failed	to	make	earlier	claims	in	other	countries.	In	my	judgment,	the	question	of	
failure	to	make	an	earlier	asylum	claim	might	be	thought	to	attract	less	adverse	weight	in	
the	case	of	an	unaccompanied	minor	than	in	other	cases.’	At	§52	the	Court	confirmed	that	
the	true	question	was	whether	in	reality	there	had	been	a	reasonable	opportunity	to	claim	
asylum	in	the	third	country	and	the	tribunal	cannot	infer	its	existence	from	mere	presence	
in	a	nominally	"safe"	country	identified	by	the	2004	Act.	The	case	was	remitted	to	the	F-tT.	
	

43. The	question	before	the	Respondent	and	before	the	FTT,	in	deploying	s.	8	at	all,	was	whether	KA	had	
failed	to	take	advantage	of	a	reasonable	opportunity	to	claim	asylum	in	a	safe	country	as	s.8(4)	
requires.	Hungary	and	France	are	by	statute	"safe"	countries	for	these	purposes,	but	the	decision	
maker	and	the	fact-finding	tribunal	have	still	to	decide	the	consequences	of	such	"safe	country"	status	
and	whether	a	particular	claimant	has	had	a	reasonable	opportunity	to	claim	asylum	in	such	a	
country.	

44. In	my	judgment,	the	FTT	analysis	of	this	question,	such	as	it	was,	was	perfunctory.	There	was	no	
attempt	to	look	into	KA's	circumstances	in	Hungary	or	in	any	of	the	"several	safe	third	countries"	to	
which	reference	was	made	but	which	remained	unidentified.	Clearly,	in	paragraph	13	the	FTT	did	not	
think	that	the	forcible	finger-printing	of	KA	in	Hungary	was	a	real	asylum	claim,	whatever	the	
Respondent	may	have	thought,	since	the	judge	says	expressly	that	KA	failed	to	apply	for	asylum	in	safe	
countries	including	Hungary.	There	is	no	consideration	given	to	the	realistic	chances	KA	had	to	claim	
asylum	in	the	other	unidentified	countries	and	over	what	period	and	in	what	circumstances.	The	
reference	to	Turkey	(not	a	statutory	"safe"	country)	in	that	paragraph	of	the	decision	is	opaque	at	
best.	Yet	nonetheless	the	brief	conclusion	is	reached	that	the	failure	to	claim	asylum	earlier	had	
damaged	KA's	credibility.	

45. It	seems	to	me	that	the	Respondent's	decision	on	this	part	of	the	claim	and	paragraph	13	of	the	FTT	
decision	come	close	to	concluding	that	mere	presence	in	a	statutory	"safe"	country,	without	making	
an	asylum	claim,	can	amount	to	a	failure	to	take	up	a	reasonable	opportunity	of	making	one.	That	
would	not	be	an	application	of	the	statutory	test	in	s.	8(4)	in	the	case	of	an	adult	claimant,	let	alone	in	
the	case	of	a	child.	

46. To	be	fair	to	the	Respondent,	the	refusal	decision	was	reached	a	few	months	before	the	decision	
in	Ibrahimi.	However,	it	had	been	argued	a	month	or	so	before	that	decision	was	made	and	the	
criticisms	being	levelled	against	the	Hungarian	asylum	processes	must	have	been	well	within	the	
knowledge	of	the	Respondent's	department.	To	be	fair	too	to	the	FTT,	Ibrahimi	(decided	two	months	
before	the	hearing)	does	not	appear	to	have	been	cited	to	the	judge.	Nonetheless,	even	without	
reference	to	the	case,	I	consider	that	the	FTT	should	have	considered	more	fully	what	reasonable	
opportunity	KA	had	had	to	claim	asylum	earlier,	whether	in	Hungary	or	elsewhere.	I	find	it	difficult	to	
see	what	the	sojourn	in	Turkey	had	to	do	with	the	matter.	

47. I	would	add	that	irrespective	of	Mr	Bedford's	third	point,	as	to	the	compatibility	of	s.8(4)	with	Article	
8.4	of	the	Dublin	III	Regulation,	it	is	clear	that	an	unaccompanied	minor	(with	no	family	connection	in	
the	EU)	is	entitled	to	make	an	asylum	claim	in	any	EU	country	without	risk	of	being	returned	to	the	EU	
country	in	which	he	or	she	made	his	or	her	first	footfall	or	his	or	her	first	asylum	claim:	see	R	
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(MA(Eritrea)	&	ors.)	v	Secretary	of	State	for	the	Home	Department	(CJEU	–	June	6,	2013)	Case	C-
648/11	[2013]	1	WLR	2961,	especially	paragraphs	55	to	66	of	the	judgment.[3]	In	such	a	case,	one	
might	expect	a	decision	maker	not	to	be	over-exacting	in	downgrading	a	child's	credibility	for	having	
failed	to	make	earlier	claims	in	other	countries.	In	my	judgment,	the	question	of	failure	to	make	an	
earlier	asylum	claim	might	be	thought	to	attract	less	adverse	weight	in	the	case	of	an	unaccompanied	
minor	than	in	other	cases.	

48. Before	the	UT,	the	Ibrahimi	case	was	squarely	raised	in	the	grounds	of	appeal,	but	no	reference	is	
made	to	it	in	the	decision.	I	do	not	accept	Mr	Chapman's	submission	that	the	case	has	little	relevance	
to	the	present	matter	simply	because	it	was	largely	dealing	with	the	process	of	"chain	refoulement",	
starting	in	Hungary	and	proceeding	through	other	countries	and	leading	to	automatic	return	to	Iran.	
In	my	judgment,	Green	J's	analysis	of	the	situation	summarised	in	paragraph	159	of	his	judgment	goes	
wider	than	that.	He	speaks	of	"…an	asylum	regime	which	is	deliberately	designed	to	deter	immigrants	
and	to	weaken	judicial	supervision	with	a	view	to	removing	those	who	are	temporarily	present	in	
Hungary	to	third	countries".	The	idea	that	a	15	year	old	should	be	taken	to	have	failed	to	take	
advantage	of	a	reasonable	opportunity	to	claim	asylum	in	such	a	country,	and	that	his	credibility	
should	be	reduced	by	reason	of	such	failure,	is	fanciful	without	further	analysis.	

49. Moreover,	the	question	is	whether	there	was	a	failure	to	avail	oneself	of	an	objectively	reasonable	
opportunity.	That	does	not	engage	the	young	person's	unlikely	subjective	knowledge	of	English	
decided	cases	as	the	UT	said	in	paragraph	24	of	its	decision.	

50. I	remain	concerned,	therefore,	that	the	factor	that	the	FTT	ranged	against	the	vulnerability	of	KA,	in	
assessing	his	credibility,	was	the	negative	feature	(as	the	judge	took	it	to	be)	of	the	failure	to	claim	
asylum	earlier	and	a	somewhat	automatic	downgrading	of	credibility	simply	because	of	s.	8.	In	my	
judgment,	for	these	reasons,	the	credibility	analysis	of	the	FTT	(and	the	review	of	it	in	the	UT)	was	
flawed	in	law,	and	subject	to	Mr	Chapman's	submissions	on	the	materiality	of	the	error,	the	appeal	
would	have	to	be	allowed	on	that	ground.	Before	addressing	materiality,	I	will	turn	briefly	Mr	
Bedford's	third	ground	(incompatibility	of	s.	8(4),	in	the	case	of	a	minor,	with	Article	8.4	of	Dublin	III).	

51. On	this	ground,	Mr	Chapman	accepted	that	the	member	state	responsible	for	an	asylum	claim	in	the	
case	of	an	unaccompanied	minor	(like	KA)	is	indeed	the	state	where	the	claimant	is	present	and	that	
such	minors	form	a	particularly	vulnerable	group.	However,	he	argued	that	the	fact	that	an	
unaccompanied	minor	should	not	be	transferred	from	one	country	to	another	and	that	his	or	her	claim	
should	be	adjudicated	upon	promptly,	wherever	he	or	she	might	be,	says	nothing	as	to	whether	it	is	
reasonable	for	a	tribunal	of	fact	to	draw	an	adverse	inference	as	to	credibility	from	a	failure	to	seek	
asylum	in	countries	in	which	the	claimant	has	earlier	been	present.	

52. I	agree	that	there	is	nothing	in	principle	wrong	in	such	a	tribunal	taking	into	account	in	assessing	
credibility	a	failure	to	make	an	earlier	claim	to	asylum	in	circumstances,	where	there	was	a	reasonable	
opportunity	to	do	so.	That	is	what	s.	8(4)	indicates	and,	with	Mr	Chapman,	I	do	not	see	anything	
incompatible	with	the	Regulation	in	the	section	so	providing	and	I	would	reject	the	third	ground	of	
appeal.	However,	as	already	indicated,	the	true	question	is	whether	in	any	particular	case	there	has	in	
reality	been	such	a	reasonable	opportunity.	In	making	that	assessment,	the	tribunal	cannot	infer	its	
existence	from	mere	presence	in	a	nominally	"safe"	country	identified	by	the	2004	Act.	It	is	on	that	
basis	that	I	find	force	in	ground	2	of	the	grounds	of	appeal	in	this	case.	Just	to	give	one	example,	there	
may	well	not	have	been	an	opportunity	to	claim	asylum	in	a	"safe"	country	through	which	a	claimant	
has	passed	while	concealed	in	the	back	of	a	lorry.		

53. Finally,	it	was	submitted	by	Mr	Chapman	that	if	we	were	to	find	any	of	the	grounds	of	appeal	made	
out	as	demonstrating	an	error	of	law,	we	should	find	that	that	error	was	not	material	and	that	we	
should	dismiss	the	appeal	accordingly.	Mr	Chapman	argued	that	KA's	account,	whether	in	its	original	
or	corrected	form,	was	simply	incredible.	That	was	because	the	account	of	the	three	letters	followed	
by	an	immediate	attack	by	the	Taliban	was	fundamentally	implausible.	The	same	was	to	be	said	of	the	
disappearance	of	KA's	parents	and	the	sudden	involvement	of	the	unidentified	stranger,	speaking	
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what	was	to	KA	a	foreign	language,	who	had	helped	KA	to	flee	the	country.	On	any	footing,	said	Mr	
Chapman,	the	asylum	claim	and	the	appeal	was	bound	to	fail	because	of	this	deficiency	of	credibility.	

54. For	my	part,	I	recognise	that	point.	However,	I	consider	that	for	a	vulnerable	minor	it	would	be	unsafe	
to	reject	his	appeal	on	credibility	grounds	when,	as	I	have	found,	the	Respondent	and	the	FTT	
downgraded	KA's	credibility	unjustifiably	on	the	basis	of	an	assessment	contrary	to	the	true	test	set	
out	in	s.	8(4)	of	the	2004	Act.	It	seems	to	me	that	KA's	credibility	was	damaged	and	his	witness	
statement	was	given	little	weight	when	an	adverse	credibility	finding	had	been	based,	in	an	important	
respect,	on	an	erroneous	application	of	that	provision.	

	
Article	8	&	children:	§117B(6)	‘reasonable	to	leave’	
	
In	JG	(s	117B(6):	"reasonable	to	leave"	UK)	Turkey	[2019]	UKUT	72	(IAC)	(26	February	2019)		
http://www.bailii.org/uk/cases/UKUT/IAC/2019/72.html	the	SSHD	argued,	before	a	
Presidential	panel	of	the	UT,	that	in	cases	where	a	qualifying	child	would	not	in	fact	leave	
the	United	Kingdom	when	their	parent	was	removed	then	§117B(6)	NIAA	2002	did	not	arise	
and	a	Judge	should	conduct	a	full-blown	proportionality	assessment.	The	Tribunal	reviewed	
the	law	in	the	light	of	KO	(Nigeria)	&	Ors	v	Secretary	of	State	for	the	Home	Department	
[2018]	UKSC	53	and	held	that	§117B(6)	NIAA	2002	requires	a	court	or	tribunal	to	
hypothesise	that	the	child	in	question	would	leave	the	United	Kingdom,	even	if	this	is	not	
likely	to	be	the	case,	and	ask	whether	it	would	be	reasonable	to	expect	the	child	to	do	so.	
	
	
§117B(6)	and	genuine	and	subsisting	parental	relationship		
	
In	Secretary	of	State	for	the	Home	Department	v	AB	(Jamaica)	&	Anor	[2019]	EWCA	Civ	661	
(12	April	2019)	http://www.bailii.org/ew/cases/EWCA/Civ/2019/661.html.	The	Court	of	
Appeal	agreed	with	the	interpretation	given	by	the	UT	to	§117B(6)(b)	in	JG	whilst	not	
endorsing	all	of	the	reasoning	of	the	UT.	Singh	LJ	went	on	to	consider	the	meaning	of	‘a	
genuine	and	subsisting	parental	relationship	with	a	qualifying	child’	in	§117B(6)(a)	finding	
that	UTJ	Plimmer	was	in	error	in	SR	(Subsisting	Parental	Relationship	–	s117B(6))	Pakistan	
[2018]	UKUT	00334	(IAC)	where	she	held	that	‘direct	parental	care	to	the	child’	was	required	
and	that	the	phrase	should	be	interpreted	on	the	plain	meaning	of	the	words	with	no	
further	gloss	(§98).	The	assessment	is	therefore	a	fact	sensitive	enquiry	(see	R	(RK)	v	
Secretary	of	State	for	the	Home	Department	[2016]	UKUT	00031	(IAC)).	
	
Home	Office	Guidance:	Family	life	(as	a	partner	or	parent),	private	life	and	exceptional	
circumstances	(Version	1.0	25th	July	2019)	
https://www.gov.uk/government/publications/family-life-as-a-partner-or-parent-private-
life-and-exceptional-circumstance		
	

Is	it	reasonable	for	the	child	to	leave	the	UK?		

Where	you	decide	that	the	answer	to	this	first	stage	is	yes	–	there	is	a	genuine	and	subsisting	
relationship	to	a	child,	then	they	must	go	on	to	consider	secondly,	whether,	taking	into	
account	the	child’s	best	interests	as	a	primary	consideration,	it	is	reasonable	to	expect	the	
child	to	leave	the	UK.	In	doing	so	you	must	carefully	consider	all	the	information	provided	by	
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the	applicant,	together	with	any	other	relevant	factor	and	information	of	which	you	are	
aware.		

In	accordance	with	the	findings	in	the	case	of	AB	Jamaica	(Secretary	of	State	for	the	Home	
Department	v	AB	(Jamaica)	&	Anor	[2019]	EWCA	Civ	661),	consideration	of	whether	it	is	
reasonable	to	expect	a	child	to	leave	the	UK	must	be	undertaken	regardless	of	whether	the	
child	is	actually	expected	to	leave	the	UK.		

The	starting	point	is	that	we	would	not	normally	expect	a	qualifying	child	to	leave	the	UK.	It	
is	normally	in	a	child’s	best	interest	for	the	whole	family	to	remain	together,	which	means	if	
the	child	is	not	expected	to	leave,	then	the	parent	or	parents	or	primary	carer	of	the	child	will	
also	not	be	expected	to	leave	the	UK.		

In	the	caselaw	of	KO	and	Others	2018	UKSC53,	with	particular	reference	to	the	case	of	NS	
(Sri	Lanka),	the	Supreme	Court	found	that	“reasonableness”	is	to	be	considered	in	the	real-
world	context	in	which	the	child	finds	themselves.	The	parents’	immigration	status	is	a	
relevant	fact	to	establish	that	context.	The	determination	sets	out	that	if	a	child’s	parents	
are	both	expected	to	leave	the	UK,	the	child	is	normally	expected	to	leave	with	them,	unless	
there	is	evidence	that	that	it	would	not	be	reasonable.		

This	assessment	must	take	into	account	the	child’s	best	interests	as	a	primary	consideration.		

You	must	carefully	consider	all	the	relevant	points	raised	in	the	application	and	carefully	
assess	any	evidence	provided.	Decisions	must	not	be	taken	simply	on	the	basis	of	the	
application’s	assertions	about	the	child,	but	rather	on	the	basis	of	an	examination	of	all	the	
evidence	provided.	All	relevant	factors	need	to	be	assessed	in	the	round.		

	
Court	of	Appeal	§322(5)	Tax	Amendment	cases	
	

In	Balajigari	v	The	Secretary	of	State	for	the	Home	Department	[2019]	EWCA	Civ	673	(16	
April	2019)	http://www.bailii.org/ew/cases/EWCA/Civ/2019/673.html	the	Court	of	Appeal	
gave	guidance	in	cases	involving	Tier	1	Migrants	who	had	applied	for	ILR	and	had	been	
refused	under	§322(5)	on	the	basis	that	they	had	initially	declared	very	low	earnings	to	
HMRC	and	then	subsequently	amended	their	tax	returns	to	show	much	higher	levels	of	
earnings.	§322(5)	is	a	discretionary	provision,	in	the	general	grounds	of	refusal,	which	refers	
to	‘the	undesirability	of	permitting	the	person	concerned	to	remain	in	the	United	Kingdom	in	
the	light	of	his	conduct	(including	convictions	which	do	not	fall	within	paragraph	322(1C)),	
character	or	associations	or	the	fact	that	he	represents	a	threat	to	national	security.’	The	
cases	before	the	Court	were	applications	for	Judicial	Review	where	there	had	been	a	right	to	
Administrative	Review	against	the	refusals	but	no	right	of	appeal.	The	Court	held	that	
§322(5)	was	not	restricted	by	the	SSHD’s	guidance	and	was	not	limited	to	cases	of	
criminality	or	threats	to	national	security	(§32).	The	Court	agreed	(§33)	that	§322(5)	
involved	a	two	stage	analysis,	‘The	first	stage	is	to	decide	whether	§322	(5)	applies	at	all	–	
that	is,	that	it	is	"undesirable"	to	grant	leave	in	the	light	of	the	specified	matters.	If	it	does,	
the	second	stage	–	since	such	undesirability	is	a	presumptive	rather	than	mandatory	ground	
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of	refusal	–	is	to	decide	as	a	matter	of	discretion	whether	leave	should	be	refused	on	the	
basis	of	it.’	The	Court	considered	the	UT’s	guidance	given	in	R	(Shahbaz	Khan)	v	Secretary	of	
State	for	the	Home	Department	[2018]	UKUT	384	(IAC)	generally	endorsing	it	save	for	an	
important	qualification	(§42)	in	respect	of	the	UT’s	starting-point	finding	that,	‘A	
discrepancy	between	the	earnings	declared	to	HMRC	and	to	the	Home	Office	may	justifiably	
give	rise	to	a	suspicion	that	it	is	the	result	of	dishonesty	but	it	does	not	by	itself	justify	a	
conclusion	to	that	effect.	What	it	does	is	to	call	for	an	explanation.	If	an	explanation	once	
sought	is	not	forthcoming,	or	is	unconvincing,	it	may	at	that	point	be	legitimate	for	the	
Secretary	of	State	to	infer	dishonesty;	but	even	in	that	case	the	position	is	not	that	there	is	a	
legal	burden	on	the	applicant	to	disprove	dishonesty.’	The	Court	found	that	the	SSHD’s	
decision	making	process	was	procedurally	unfair	in	failing	to	put	the	allegation	to	an	
applicant	giving	them	an	opportunity	to	respond	before	a	decision	was	made	(§55)	although	
an	interview	was	not	necessary	in	every	case	(§56).	The	Court	went	on	to	look	consider	
Article	8	and	found	that	it	would	be	engaged	by	a	refusal	of	ILR	(§91).	Underhill	LJ	then	
proceeds	to	consider	procedural	considerations	given	that	that	the	appropriate	route	of	
challenge	is	by	way	of	appeal	to	the	FTT	rather	than	by	way	of	a	claim	for	judicial	review	in	
the	UT	(§95).	At	§106	Underhill	LJ	states,	‘Each	case	will	depend	on	its	own	facts,	but,	where	
an	earnings	discrepancy	is	relied	on	(and	without	changing	the	burden	of	proof,	which	
remains	on	the	Secretary	of	State	so	far	as	an	allegation	that	an	applicant	was	dishonest	is	
concerned),	it	is	unlikely	that	a	tribunal	will	be	prepared	to	accept	a	mere	assertion	from	an	
applicant	or	their	accountant	that	the	discrepancy	on	was	simply	"a	mistake"	without	a	full	
and	particularised	explanation	of	what	the	mistake	was	and	how	it	arose.’	The	Court	then	
went	on	to	consider	the	individual	appeals	which	were	allowed	(remitting	3	of	the	4).	

	
Deportation	and	Article	8	post	KO	(Nigeria)	
	
In	a	pair	of	reported	decisions	the	UT	President	gave	guidance	on	the	tests	set	out	in	§117C	
NIAA	following	the	decision	in	KO	(Nigeria)	&	Others	v	Secretary	of	State	for	the	Home	
Department	[2018]	UKSC	53.	In	RA	(s.117C:	"unduly	harsh";	offence:	seriousness)	Iraq	[2019]	
UKUT	123	(IAC)	(4	March	2019)	http://www.bailii.org/uk/cases/UKUT/IAC/2019/123.html	
the	UT	endorsed	the	approach	of	Jackson	LJ	in	NA	(Pakistan)	&	Another	v	Secretary	of	State	
[2016]	EWCA	Civ	662	in	navigating	the	statutory	provisions	and	found	that	§117C(6)	applies	
to	both	those	who	have	not	been	sentenced	to	imprisonment	of	4	years	or	more,	and	those	
who	have.	The	seriousness	of	the	particular	offence	will	normally	be	by	reference	to	the	
length	of	sentence	imposed	and	what	the	sentencing	judge	had	to	say	about	seriousness	
and	mitigation;	but	the	ultimate	decision	is	for	the	court	or	tribunal	deciding	the	
deportation	case.	The	President	found	that	rehabilitation	will	not	ordinarily	bear	material	
weight	in	favour	of	a	foreign	criminal	as	everyone	is	expected	not	to	commit	crime.	In	MS	
(s.117C(6):	"very	compelling	circumstances")	Philippines	[2019]	UKUT	122	(IAC)	(4	March	
2019)	http://www.bailii.org/uk/cases/UKUT/IAC/2019/122.html	the	President	held	that	in	
determining,	pursuant	to	§117C(6)	NIAA	2002,	whether	there	are	very	compelling	
circumstances,	over	and	above	those	described	in	Exceptions	1	and	2	in	subsections	(4)	and	
(5),	such	as	to	outweigh	the	public	interest	in	the	deportation	of	a	foreign	criminal,	a	court	
or	tribunal	must	take	into	account,	together	with	any	other	relevant	public	interest	
considerations,	the	seriousness	of	the	particular	offence	of	which	the	foreign	criminal	was	
convicted;	not	merely	whether	the	foreign	criminal	was	or	was	not	sentenced	to	
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imprisonment	of	more	than	4	years.	The	UT	also	reaffirms	that	the	principle	of	public	
deterrence	is	an	element	of	the	public	interest,	in	determining	a	deportation	appeal	by	
reference	to	section	117C(6).	
	
Deportation,	Persistent	Offending	&	Integration	
	
Binbuga	(Turkey)	v	Secretary	of	State	for	the	Home	Department	[2019]	EWCA	Civ	551	(04	
April	2019)		
http://www.bailii.org/ew/cases/EWCA/Civ/2019/551.html			
	
In	this	appeal	the	Court	of	Appeal	considered	Exception	1	in	s.117C(4)	NIAA	2002	and	very	
compelling	circumstances	over	and	above.	The	Court	confirmed	that	a	persistent	offender	is	
someone	who	‘keeps	on	breaking	the	law’	and	an	individual	may	be	so	regarded	even	
though	‘he	may	not	have	offended	for	some	time’.	In	terms	of	social	and	cultural	integration	
the	Court	found	that	integration	is	shown	by	membership	of	clubs,	workplaces	etc,	and	
accepting	UK	core	values,	ideas,	customs	and	social	behaviour,	including	acceptance	of	the	
principle	of	the	rule	of	law.	Gang	membership	however	does	not	show	integration.	
Rehabilitation	involves	no	more	than	returning	an	individual	to	the	place	society	expects	
him	to	be.	The	Court	also	found	that	the	description	‘home	grown’	criminal	or	offender	
cannot	withstand	analysis	and	that	it	is	an	unhelpful	description	and	is	liable	to	mislead.	
	
	
Court	of	Appeal	on	Zambrano	primary	carer	of	an	adult	
	
In	MS	(Malaysia)	v	Secretary	of	State	for	the	Home	Department	[2019]	EWCA	Civ	580	(09	
April	2019)	http://www.bailii.org/ew/cases/EWCA/Civ/2019/580.html		the	Court	if	Appeal	
considered	the	question	of	whether	the	adult	primary	carer	of	her	EU	citizen	parent	can	
acquire	a	derivative	right	to	remain	in	the	United	Kingdom	based	on	her	parent's	
dependency	on	her	for	her	care.	In	this	case	the	UT	had	allowed	the	appeal	and	this	decision	
was	challenged	to	the	Court	of	Appeal.	The	Court	reviewed	the	jurisprudence	including	the	
recent	decision	of	Patel	v	SSHD	and	SSHD	v	Shah	and	another	[2017]	EWCA	Civ	2028	
("Patel").	The	Court	dismissed	the	SSHD’s	appeal.	The	test	is	one	of	compulsion	over	choice	
and	the	UT’s	findings	on	compulsion	were	sustainable	(§§34-40).	The	SSHD	also	argued	
(§41)	that	the	UT	had	failed	to	take	into	account	the	availability	of	state	medical	and	social	
care.	Floyd	LJ	usefully	states	at	§42,	‘The	availability	of	state-funded	medical	and	social	care	
will,	in	many	cases,	make	it	hard	for	those	who	provide	care	for	their	elderly	relatives	to	
bring	themselves	within	the	Regulation.	The	availability	of	state	care	is	not,	however,	to	be	
treated	as	a	trump	card	in	every	case,	irrespective	of	the	nature	and	quality	of	the	
dependency	on	the	carer	which	is	relied	on.	Just	as	the	availability	of	an	EU	citizen	parent	to	
be	a	carer	of	a	minor	child	does	not	render	unnecessary	an	enquiry	into	the	nature	of	the	
dependency	of	the	child	on	her	non-EU	parent	(see	Chavez-Vilchez),	the	availability	of	state	
care	does	not	avoid	the	need	to	enquire	into	the	actual	dependency	of	the	EU	citizen	on	her	
adult	carer.	The	availability	of	alternative	care	is	a	relevant,	but	not	always	decisive	factor.’	
	
Court	of	Appeal	Gives	Guidance	on	the	Assessment	of	Credibility	
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SB	(Sri	Lanka)	v	The	Secretary	of	State	for	the	Home	Department	[2019]	EWCA	Civ	160	(14	
February	2019)		
http://www.bailii.org/ew/cases/EWCA/Civ/2019/160.html			
	
In	SB	(Sri	Lanka)	Green	LJ	gave	some	detailed	guidance	on	the	assessment	of	credibility	by	
Tribunal	Judges	in	asylum	cases	(§§41-49).	Whilst	noting	that	an	appellate	court	will	give	
due	deference	to	Judges	who	are	experienced	fact	finders	the	appellate	court	needs	to	be	
able	to	satisfy	itself	that	the	fact	finder	has	at	least	identified	the	most	relevant	pieces	of	
evidence	and	given	sufficient	reasons	for	accepting	or	rejecting	it	(§44).	Green	LJ	considers	
the	various	evaluative	techniques	adopted	by	Judges	in	the	assessment	of	credibility.	At	§48	
he	states,	‘If	a	judge	makes	material	errors	in	the	evaluation	of	evidence,	for	instance	
because	the	inference	drawn	from	a	fact	found	is	logically	not	one	that	properly	can	be	
drawn,	then	an	appellate	court	will	interfere.’	Also	at	§49	Green	LJ	reminds	that	‘the	
evaluation	of	the	evidence	must	bear	in	mind	that	the	relevant	question	that	the	court	is	
dealing	with	is	risk,	not	actuality.’		
	

47. This	list	is	not	intended	to	be	exhaustive.	In	this	case	the	Judge	adopted	all	these	techniques.	The	
criticisms	now	made	of	the	Judge	are	not	however	as	to	his	reliance	upon	such	techniques	but	instead	
focus	upon	(a)	the	intrinsic	logic	of	the	inferences	that	he	drew	from	the	facts	and	(b)	the	failure	to	
identify	and	address	what	is	said	to	be	prima	facie	relevant	evidence	which	contradicts	his	findings.		

48. If	a	judge	makes	material	errors	in	the	evaluation	of	evidence,	for	instance	because	the	inference	
drawn	from	a	fact	found	is	logically	not	one	that	properly	can	be	drawn,	then	an	appellate	court	will	
interfere.	A	material	error	in	logic	is	an	error	of	law.	In	ME	(ibid)	the	appellant	was	a	Tamil	who	was	
well	known	to	the	Sri	Lankan	authorities	and	had	already	been	beaten	and	tortured	by	them.	The	
Court	of	Appeal	allowed	an	appeal	and	concluded,	in	relation	to	inferences	drawn	by	the	judge	about	
the	risk	to	the	Appellant	if	returned,	that	there	was	a	"serious	gap	in	the	FTTs	chain	of	reasoning	which	
is	sufficient	to	amount	to	an	error	of	law".		

49. Equally,	the	evaluation	of	the	evidence	must	bear	in	mind	that	the	relevant	question	that	the	court	is	
dealing	with	is	risk,	not	actuality.	In	ME	(ibid)	the	Court	was	critical	of	the	way	the	judge	expressed	his	
understanding	of	risk:	"I	also	consider	that	it	is	unsatisfactory	in	a	case	of	this	kind	for	the	fact-finder	
to	express	findings	of	fact	in	the	negative.	For	example,	at	[35]	the	FTT	said	(more	than	once)	"I	do	not	
find	that	he	is	now	perceived	as	a	threat."	If	the	test	were	that	of	the	balance	of	probability,	a	finding	
expressed	in	that	way	is	equivalent	to	a	finding	that	he	is	not	perceived	as	a	threat.	That	is	because	
whether	a	fact	has	been	proved	is	a	binary	question,	which	can	only	be	answered	"yes"	or	"no".	But	
where	the	question	is	whether	there	is	a	real	risk	that	ME	is	perceived	as	a	threat,	a	finding	expressed	
in	those	terms	does	not	squarely	confront	the	relevant	question"	(ibid	per	Lewison	LJ	at	paragraph	
[18]).	

	
	
Refugees,	Scarring	and	Self	Infliction	by	Proxy	
	
KV	(Sri	Lanka)	v	Secretary	of	State	for	the	Home	Department	[2019]	UKSC	10	(6	March	
2019)		
http://www.bailii.org/uk/cases/UKSC/2019/10.html			
	
KV	(Sri	Lanka)	concerns	a	Sri	Lankan	Tamil	asylum	seeker	who	has	scars	on	his	arm	and	back	
which	he	says	are	the	result	of	torture,	but	the	SSHD’s	case	is	that	they	were	self-inflicted	by	
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proxy	(‘SIBP’),	that	is,	by	another	person	at	his	invitation.	The	UT	had	held	that	the	
appearance	of	the	scars	on	the	Appellant’s	back	was	clinically	unlikely	unless	he	was	
unconscious	as	the	result	of	being	anaesthetised.	The	Court	of	Appeal,	by	a	majority	(Elias	LJ	
dissenting),	that	the	assessment	made	by	the	tribunal	was	legitimately	open	to	it	and	could	
not	be	criticised	as	perverse	or	irrational.	Furthermore,	it	was	beyond	Dr	Zapata-Bravo’s	
remit	as	an	expert	medical	witness	to	state	his	opinion	that	his	findings	were	‘highly	
consistent’	with	KV’s	account	of	torture	as	a	whole.	In	the	Supreme	Court,	the	SSHD	felt	
unable	to	defend	the	Court	of	Appeal’s	observations	that	Dr	Zapata-	Bravo	had	gone	beyond	
his	remit.	In	analysing	whether	scars	are	the	result	of	torture,	decision-makers	can	
legitimately	receive	assistance	from	medical	experts	who	feel	able	to	offer	an	opinion	about	
the	consistency	of	their	findings	with	the	asylum-seeker’s	account	about	the	circumstances	
in	which	the	scarring	was	sustained,	not	limited	to	the	mechanism	by	which	it	was	
sustained.	The	conclusion	about	credibility	always	rests	with	the	decision-maker	following	a	
survey	of	all	the	evidence.	Given	KV’s	serious	lack	of	credibility	in	several	areas,	the	
Supreme	Court	found	that	the	UT	was	correct	to	address	the	possibility	of	wounding	SIPB.	
However,	when	the	UT	concluded	that	there	were	only	two	real	possibilities	–	either	that	KV	
had	been	tortured	or	that	the	wounding	was	SIBP	–	and	when	it	rejected	the	former,	it	
failed	to	take	into	account	the	fact	that	self-infliction	of	wounds	is	inherently	unlikely.	There	
is	evidence	of	extensive	torture	by	state	forces	in	Sri	Lanka	at	the	relevant	time.	By	contrast,	
evidence	of	wounding	SIBP	on	the	part	of	asylum-seekers	is	almost	non-existent.	The	
Supreme	Court	approved	Elias	LJ’s	view	that	very	considerable	weight	should	be	given	to	
the	fact	that	injuries	which	are	SIBP	are	likely	to	be	extremely	rare.	This	is	a	most	welcome	
judgment.	
	
	
20.																		In	this	further	appeal	the	Home	Secretary	has	felt	unable	to	defend	the	observations	of	the	majority	
and,	with	the	benefit	of	the	full	argument	which	the	Court	of	Appeal	never	enjoyed,	nor,	to	be	fair	to	counsel,	
never	invited,	it	is	clear	that	they	are	erroneous.	In	their	supremely	difficult	and	important	task,	exemplified	by	
the	present	case,	of	analysing	whether	scars	have	been	established	to	be	the	result	of	torture,	decision-makers	
can	legitimately	receive	assistance,	often	valuable,	from	medical	experts	who	feel	able,	within	their	expertise,	to	
offer	an	opinion	about	the	consistency	of	their	findings	with	the	asylum-seeker’s	account	of	the	circumstances	in	
which	the	scarring	was	sustained,	not	limited	to	the	mechanism	by	which	it	was	sustained.	Had	the	contribution	
of	Dr	Zapata-Bravo	been	limited	to	confirming	KV’s	account	that	the	scarring	was	caused	by	application	of	a	hot	
metal	rod,	it	would	have	added	little	to	what	was	already	a	likely	conclusion.	But,	when	he	proceeded	to	correlate	
his	findings	of	a	difference	in	the	presentation	of	the	scars	on	the	back	and	those	on	the	arm	with	KV’s	account	
of	how	the	alleged	torture	had	proceeded,	he	was	giving	assistance	to	the	tribunal	of	significant	potential	value;	
and	it	never	suggested	that	he	lacked	the	expertise	with	which	to	do	so.	

Health	Cases:	N	is	still	binding	despite	Paposhvili	

The	Secretary	of	State	for	the	Home	Department	v	PF	(Nigeria)	[2019]	EWCA	Civ	1139	(04	
July	2019)		
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1139.html		

Deportation	health	case:	UT	decision	allowing	set	aside.	Despite	the	guidance	given	in	
Paposhvili	the	test	in	N	remains	binding	on	all	courts	subject	only	to	the	Supreme	Court	
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using	its	power	to	overrule	it.	AM	Zimbabwe	due	to	be	heard	in	December	by	the	Supreme	
Court.	
	

12. It	is	well-established	that	article	3	may	be	engaged	where	removal	from	the	United	Kingdom	is	
contemplated	in	circumstances	in	which	an	absence	of,	or	lack	of	access	to,	medical	treatment	in	the	
receiving	state	will	result	in	a	decline	in	health	of	the	foreign	national	it	is	proposed	to	return.		

13. It	is	equally	uncontroversial	that	article	3	may	only	prevent	removal	of	a	foreign	national	from	the	United	
Kingdom	in	"very	exceptional	circumstances".	The	scope	of	that	phrase	in	this	context	was	settled	so	far	as	
domestic	law	is	concerned	by	the	House	of	Lords	in	N	v	Secretary	of	State	for	the	Home	Department	[2005]	
UKHL	31;	[2005]	2	AC	296	("N").	At	[50],	Lord	Hope	giving	the	leading	speech	set	out	the	test	in	these	
circumstances,	as	derived	from	the	Strasbourg	authorities,	as	follows:	

"….	For	the	circumstances	to	be	…	'very	exceptional'	it	would	need	to	be	shown	that	the	applicant's	medical	
condition	had	reached	such	a	critical	stage	that	there	were	compelling	humanitarian	grounds	for	not	
removing	him	to	a	place	which	lacked	the	medical	and	social	services	which	he	would	need	to	prevent	
acute	suffering	while	he	is	dying…".	
Baroness	Hale	of	Richmond	(at	[69]-[70])	and	Lord	Brown	of	Eaton-under-Heywood	(at	[94])	framed	the	
test	in	similar	terms.	The	test	was	endorsed	by	the	Grand	Chamber	of	the	European	Court	of	Human	Rights	
("ECtHR")	in	N	v	United	Kingdom	(2008)	47	EHRR	39	("N	(ECtHR)").	This	so-called	"death	bed	test"	was	
considered	to	be	an	appropriate	balance	between	the	rights	of	the	individual	and	the	interests	of	the	
Contracting	States,	upon	which	article	3	places	no	obligation	to	alleviate	disparities	in	state	provision	
through	the	provision	of	free	and	unlimited	health	care	to	all	aliens	without	a	right	to	stay	within	its	
jurisdiction	(see,	e.g.,	N	(ECtHR)	at	[44]).		

14. However,	the	ECtHR	has	recently	revisited	where	this	balance	should	lie,	i.e.	what	should	comprise	"very	
exceptional	circumstances"	in	this	context.	In	Paposhvili	v	Belgium	[2017]	Imm	AR	867	("Paposhvili")	at	
[183],	the	court	said:	

"The	court	considers	that	the	'other	very	exceptional	cases'	within	the	meaning	of	the	judgment	in	[N]...	
which	may	raise	an	issue	under	article	3	should	be	understood	to	refer	to	situations	involving	the	removal	
of	a	seriously	ill	person	in	which	substantial	grounds	have	been	shown	for	believing	that	he	or	she,	
although	not	at	imminent	risk	of	dying,	would	face	a	real	risk,	on	account	of	the	absence	of	appropriate	
treatment	in	the	receiving	country	or	the	lack	of	access	to	such	treatment,	of	being	exposed	to	a	serious,	
rapid	and	irreversible	decline	in	his	or	her	state	of	health	resulting	in	intense	suffering	or	to	a	significant	
reduction	in	life	expectancy…".	
That	is	clearly	in	different	terms	from	those	in	N.	At	least	to	an	extent,	it	appears	to	widen	the	scope	of	
"very	exceptional	circumstances".	

15. The	consequences	of	Paposhvili	for	medical	cases	in	which	there	is	reliance	on	article	3	have	been	
considered	by	this	court	in	three	subsequent	cases:	AM	(Zimbabwe)	v	Secretary	of	State	for	the	Home	
Department[2018]	EWCA	Civ	64;	[2018]	1	WLR	2933	("AM	(Zimbabwe)"),	SL	(St	Lucia)	v	Secretary	of	State	
for	the	Home	Department	[2018]	EWCA	Civ	1894	("SL	(St	Lucia)")	and	MM	(Malawi)	and	MK	(Malawi)	v	
Secretary	of	State	for	the	Home	Department	[2018]	EWCA	Civ	2482	("(MM	Malawi)").	The	relevant	
principles	were	set	out	in	the	judgment	of	Sales	LJ	(as	he	then	was)	in	AM	(Zimbabwe),	with	which	Patten	
LJ	and	I	agreed.	Those	principles	were	endorsed	in	the	other	two	cases.		

16. The	following	propositions,	relevant	to	the	appeal	before	us,	can	be	drawn	from	the	cases.	

i)	Despite	the	guidance	given	in	Paposhvili,	as	a	result	of	the	principle	of	stare	decisis	(i.e.	the	usual	rules	of	
precedent	in	this	jurisdiction),	the	test	in	N	remains	binding	on	this	court,	and	indeed	all	tribunals	and	
courts	in	this	jurisdiction,	subject	only	to	the	Supreme	Court	using	its	power	to	overrule	it	(see	AM	
(Zimbabwe)	at	[30],	MM	(Malawi)	at	[9(i)]	and	the	aptly	entitled	UT	judgment	in	EA	and	Others	(article	3	
medical	cases	–	Paposhvili	not	applicable)	[2017]	UKUT	445	(IAC)).		
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ii)	Paposhvili	at	[183]	relaxes	the	test	for	violation	of	article	3	in	the	case	of	removal	of	a	foreign	national	
with	a	medical	condition	(see	AM	(Zimbabwe)	at	[37]-[38],	and	MM	(Malawi)	at	[9(i)]).	Having	quoted	the	
relevant	part	of	[183]	of	Paposhvili,	Sales	LJ	put	it	thus	in	AM	(Zimbabwe)	at	[38]:	
"This	means	that	where	the	applicant	faces	a	real	risk	of	experiencing	intense	suffering	(i.e.	to	the	article	3	
standard)	in	the	receiving	state	because	of	their	illness	and	the	non-availability	there	of	treatment	which	is	
available	to	them	in	the	removing	state	or	faces	a	real	risk	of	death	within	a	short	time	in	the	receiving	
state	for	the	same	reason.	In	other	words,	the	boundary	of	article	3	protection	has	been	shifted	from	being	
defined	by	imminence	of	death	in	the	removing	state	(even	with	the	treatment	available	there)	to	being	
defined	by	the	imminence	(i.e.	likely	'rapid'	experience)	of	intense	suffering	or	death	in	the	receiving	state,	
which	may	only	occur	because	of	the	non-availability	in	that	state	of	the	treatment	which	had	previously	
been	available	in	the	removing	state."	
In	that	passage,	Sales	LJ	was	expressly	paraphrasing	Paposhvili,	not	seeking	to	redefine	it	in	any	way.	
iii)	Whilst	Paposhvili	marks	a	relaxation	of	the	test,	Sales	LJ	considered	"it	does	so	only	to	a	very	modest	
extent":	the	article	3	threshold	in	medical	cases	remains	high	(see	AM	(Zimbabwe)	at	[41]-[42],	and	MM	
(Malawi)	at	[9(iii)]).	.		
iv)	There	is	a	switching	burden	of	proof	(see	AM	(Zimbabwe)	at	[16],	and	MM	(Malawi)	at	[9(iv)]).	As	Sales	
LJ	put	it	in	AM	(Zimbabwe):	
"It	is	common	ground	that	where	a	foreign	national	seeks	to	rely	upon	article	3	as	an	answer	to	an	attempt	
by	a	state	to	remove	him	to	another	country,	the	overall	legal	burden	is	on	him	to	show	that	article	3	
would	be	infringed	in	his	case	by	showing	that	that	there	are	substantial	grounds	for	believing	that	he	
would	face	a	real	risk	of	being	subject	to	torture	or	to	inhuman	or	degrading	treatment	in	that	other	
country:	see,	e.g.,	Soering	v	United	Kingdom	(1989)	11	EHRR	439	at	[91],	which	is	reflected	in	the	
formulations	in	Paposhvili	at	[173]	and	[183]….	In	Paposhvili,	at	[186]-[187]…,	the	Grand	Chamber	of	the	
ECtHR	has	given	guidance	how	he	may	achieve	that,	by	raising	a	prima	facie	case	of	infringement	of	article	
3	which	then	casts	an	evidential	burden	onto	the	defending	state	which	is	seeking	to	expel	him."	

17. The	Supreme	Court	has	given	permission	to	appeal	in	AM	(Zimbabwe),	and	I	understand	that	the	hearing	
has	been	set	down	for	December	2019.	

18. Article	8	of	the	ECHR	provides	that	no	public	authority	will	interfere	with	the	right	to	respect	for	private	
and	family	life	except	as	provided	by	article	8(2),	namely	"as	is	in	accordance	with	the	law	and	is	necessary	
in	a	democratic	society	in	the	interests	of	national	security,	public	safety	or	the	economic	well-being	of	the	
country,	for	the	prevention	of	disorder	or	crime,	for	the	protection	of	health	or	morals,	or	for	the	protection	
of	the	rights	and	freedoms	of	others".	It	is	uncontroversial	that	the	public	interest	in	deporting	foreign	
criminals	generally	falls	within	the	categories	involving	the	prevention	of	crime	and	public	safety.	

19. Therefore,	as	I	explained	in	SL	(St	Lucia)	at	[25],	although	they	each	seek	to	translate	the	value	of	human	
dignity	and	freedom	(which	is	the	very	heart	of	the	ECHR)	into	specific	rights	of	individuals	and	the	same	
factual	matrix	may	coincidentally	engage	both	article	3	and	article	8,	the	focus	of	and	relevant	criteria	for	
the	two	provisions	are	very	different.	In	particular,	it	is	wrong	in	principle	to	consider	that	an	article	3	claim	
can	be	treated	in	the	alternative	as	an	article	8	claim	with	the	latter	simply	having	a	"lower"	threshold.	The	
threshold	criteria	are	essentially	different	in	nature,	not	(or,	at	least,	not	only)	degree.	

20. As	I	described	in	SL	(St	Lucia)	at	[22]	and	following,	the	relationship	between	the	article	3	criteria	and	the	
article	8	criteria	in	the	context	of	healthcare	cases	was	considered	by	this	court	in	MM	(Zimbabwe)	v	
Secretary	of	State	for	the	Home	Department	[2012]	EWCA	Civ	279	("MM	(Zimbabwe)")	and	GS	(India)	v	
Secretary	of	State	for	the	Home	Department	[2015]	EWCA	Civ	40;	[2015]	1	WLR	3312	("GS	(India)"),	which,	
in	the	words	of	Sales	LJ	in	AM	(Zimbabwe)	at	[6],	"brought	the	test	under	article	3	and	the	approach	under	
article	8	into	close	alignment"	in	the	sense	that,	if	a	medical	claim	fails	under	article	3,	it	is	unlikely	to	
succeed	under	article	8.	In	GS	(India),	Laws	LJ	said:	

"86.	If	the	article	3	claim	fails	(as	I	would	hold	it	does	here),	article	8	cannot	prosper	without	some	
separate	or	additional	factual	element	which	brings	the	case	within	the	article	8	paradigm	–	the	capacity	
to	form	and	enjoy	relationships	–	or	a	state	of	affairs	having	some	affinity	with	the	paradigm.	That	
approach	was,	as	it	seems	to	me,	applied	by	Moses	LJ	(with	whom	McFarlane	LJ	and	the	Master	of	the	
Rolls	agreed)	in	MM	(Zimbabwe)…	at	[23]:	
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'The	only	cases	I	can	foresee	where	the	absence	of	adequate	medical	treatment	in	the	country	to	which	a	
person	is	to	be	deported	will	be	relevant	to	article	8,	is	where	it	is	an	additional	factor	to	be	weighed	in	the	
balance,	with	other	factors	which	by	themselves	engage	article	8.	Suppose,	in	this	case,	the	appellant	had	
established	firm	family	ties	in	this	country,	then	the	availability	of	continuing	medical	treatment	here,	
coupled	with	his	dependence	on	the	family	here	for	support,	together	establish	'private	life'	under	article	8.	
That	conclusion	would	not	involve	a	comparison	between	medical	facilities	here	and	those	in	Zimbabwe.	
Such	a	finding	would	not	offend	the	principle	expressed	above	that	the	United	Kingdom	is	under	no	
Convention	obligation	to	provide	medical	treatment	here	when	it	is	not	available	in	the	country	to	which	
the	appellant	is	to	be	deported.'	
87.	With	great	respect	this	seems	to	me	to	be	entirely	right.	It	means	that	a	specific	case	has	to	be	made	
under	article	8…".	

21. To	that,	having	referred	to	the	same	passage	from	MM	(Zimbabwe),	Underhill	LJ	added	this	(at	[111]):	

"I	think	it	is	clear	that	two	essential	points	are	being	made.	First,	the	absence	of	inadequacy	of	medical	
treatment,	even	life-preserving	treatment,	in	the	country	of	return,	cannot	be	relied	on	at	all	as	a	factor	
engaging	article	8:	if	that	is	all	there	is,	the	claim	must	fail.	Secondly,	where	article	8	is	engaged	by	other	
factors,	the	fact	that	the	claimant	is	receiving	medical	treatment	in	this	country	which	may	not	be	
available	in	the	country	of	return	may	be	a	factor	in	the	proportionality	exercise;	but	that	factor	cannot	be	
treated	as	by	itself	giving	rise	to	a	breach	since	that	would	contravene	the	'no	obligation	to	treat'	
principle."	

22. In	SL	(St	Lucia),	it	was	argued	that	Paposhvili	had	in	some	manner	altered	the	way	in	which	such	article	8	
claims	should	be	approached.	I	rejected	that	argument.	Having	identified	the	essential	differences	between	
article	3	and	article	8,	I	said	this:	

27.	…	I	am	entirely	unpersuaded	that	Paposhvili	has	any	impact	on	the	approach	to	article	8	claims.	As	I	
have	described,	it	concerns	the	threshold	of	severity	for	article	3	claims;	and,	at	least	to	an	extent,	as	
accepted	in	AM	(Zimbabwe),	it	appears	to	have	altered	the	European	test	for	such	threshold.	However,	
there	is	no	reason	in	logic	or	practice	why	that	should	affect	the	threshold	for,	or	otherwise	the	approach	
to,	article	8	claims	in	which	the	relevant	individual	has	a	medical	condition.	As	I	have	indicated	and	as	GS	
(India)	emphasises,	article	8	claims	have	a	different	focus	and	are	based	upon	entirely	different	criteria.	In	
particular,	article	8	is	not	article	3	with	merely	a	lower	threshold:	it	does	not	provide	some	sort	of	safety	
net	where	a	medical	case	fails	to	satisfy	the	article	3	criteria.	An	absence	of	medical	treatment	in	the	
country	of	return	will	not	in	itself	engage	article	8.	The	only	relevance	to	article	8	of	such	an	absence	will	
be	where	that	is	an	additional	factor	in	the	balance	with	other	factors	which	themselves	engage	article	8	
(see	(MM	(Zimbabwe)	at	[23]	per	Sales	LJ).	Where	an	individual	has	a	medical	condition	for	which	he	has	
the	benefit	of	treatment	in	this	country,	but	such	treatment	may	not	be	available	in	the	country	to	which	
he	may	be	removed,	where	(as	here)	article	3	is	not	engaged,	then	the	position	is	as	it	was	
before	Paposhvili,	i.e.	the	fact	that	a	person	is	receiving	treatment	here	which	is	not	available	in	the	
country	of	return	may	be	a	factor	in	the	proportionality	balancing	exercise	but	that	factor	cannot	by	itself	
give	rise	to	a	breach	of	article	8.	Indeed,	it	has	been	said	that,	in	striking	that	balance,	only	the	most	
compelling	humanitarian	considerations	are	likely	to	prevail	over	legitimate	aims	of	immigration	control	
(see	R	(Razgar)	v	Secretary	of	State	for	the	Home	Department	[2004]	UKHL	27;	[2004]	2	AC	368	at	[59]	per	
Baroness	Hale).		
28.	Therefore,	in	my	firm	view,	the	approach	set	out	in	MM	(Zimbabwe)	and	GS	(India)	is	unaltered	
by	Paposhvili;	and	is	still	appropriate.	I	do	not	consider	the	contrary	is	arguable."	

	

Amended	 EEA	 Regulations:	 The	 Immigration	 (European	 Economic	 Area)	 (Amendment)	
Regulations	2019		

http://www.legislation.gov.uk/uksi/2019/1155/made	
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These	Regulations	amend	the	Immigration	(European	Economic	Area)	Regulations	2016	(“the	
2016	Regulations”)	giving	effect	to	the	judgment	of	the	Court	of	Justice	of	the	European	Union	
(“CJEU”)	in	the	case	of	C-129/18	SM	v	Entry	Clearance	Officer,	UK	Visa	Section,	and	addressing	
issues	concerning	the	practical	application	of	the	2016	Regulations.		

Regulation	2(2)	amends	regulation	2	of	the	2016	Regulations	to	bring	a	decision	to	grant	an	
EEA	family	permit	within	the	definition	of	‘EEA	decision’.	It	also	clarifies	that	applications	
rejected	as	invalid	will	not	fall	within	the	definition.	
	
Regulation	2(3)	amends	regulation	5	of	the	2016	Regulations	to	make	it	clear	that	workers	
and	self-employed	persons	who	have	ceased	activity	due	a	permanent	incapacity	to	work,	
or	who	are	now	active	abroad,	must	have	lived	in	the	UK	continuously	immediately	prior	to,	
respectively,	becoming	permanently	incapacitated	or	taking	up	work	or	self-employment	
abroad.	
	
Regulation	2(4)	and	2(5)	makes	provision	for	the	judgment	in	C-129/18	SM	v	Entry	Clearance	
Officer,	UK	Visa	Section	by	amending	regulation	8	of	the	2016	Regulations	in	two	ways:	
firstly	by	making	it	clear	that	the	category	of	extended	family	member	can	include	relatives	
of	an	EEA	national’s	spouse	or	civil	partner;	and	secondly	by	setting	out	the	conditions	
under	which	a	child	placed	in	a	system	of	non-adoptive	legal	guardianship	can	be	an	
extended	family	member	for	the	purpose	of	the	2016	Regulations.	It	also	sets	out	the	
criteria	to	be	considered	when	performing	an	extensive	examination	of	an	applicant’s	
circumstances,	as	envisaged	by	the	CJEU.	
	
Regulation	2(6)	amends	the	application	of	regulation	9	of	the	2016	Regulations	to	ensure	
that	the	family	member	of	an	EEA	national	can	rely	upon	time	spent	as	an	extended	family	
member	of	that	EEA	national	in	another	EEA	State	when	making	an	application	under	
regulation	9,	as	long	as	the	family	member	was	legally	resident	as	an	extended	family	
member	in	the	other	EEA	State.	
	
Regulation	2(7)	amends	regulation	10	of	the	2016	Regulations	to	give	effect	to	the	judgment	
in	Baigazieva	v	SSHD	[2018]	EWCA	Civ	1088	by	making	it	clear	that,	in	the	case	of	family	
members	who	have	retained	the	right	of	residence,	a	family	member	who	was	previously	
married	to,	or	the	civil	partner	of,	an	EEA	national	need	only	demonstrate	that	that	EEA	
national	was	a	qualified	person	until	the	time	immediately	prior	to	the	initiation	of	
proceedings	for	the	termination	of	the	marriage	or	the	civil	partnership.	
	
Regulation	2(8)	clarifies	regulation	21(4)	of	the	2016	Regulations	by	setting	out	that	invalid	
applications	must	be	rejected,	rather	than	refused.	Regulation	2(2)(a)(ii)	makes	a	connected	
amendment	to	the	definition	of	“EEA	decision”.	
	
Regulation	 2(9)	makes	 amendments	 to	 regulation	 36	 of	 the	 2016	 Regulations	 in	 order	 to	
clarify	 the	 operation	 of	 the	 right	 of	 appeal	 for	 extended	 family	 members	 that	 was	
reintroduced	by	the	Immigration	(European	Economic	Area	Nationals)	(EU	Exit)	Regulations	
2019.	This	ensures	that	extended	family	members	are	able	to	exercise	their	right	of	appeal	
where	they	meet	the	relevant	definition	at	regulation	8	of	the	2016	Regulations.	
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And	Finally….	Latest	UT	Reported	Decisions	(of	interest)	

Banger	(EEA:	EFM	-	Right	of	Appeal	:	South	Africa)	[2019]	UKUT	194	(IAC)	(10	April	2019)		
http://www.bailii.org/uk/cases/UKUT/IAC/2019/194.html	
			
The	Immigration	(European	Economic	Area)	Regulations	2016	('the	2016	Regs')	specifically	excluded	a	right	of	
appeal	for	Extended	Family	Members	('EFMs').		The	2016	Regs	have	been	amended	pursuant	to	the	Immigration	
(European	Economic	Area	Nationals)	 (EU	Exit)	Regulations	2019,	with	effect	 from	29	th	March	2019,	 so	as	 to	
provide	EFMs	with	a	right	of	appeal.	This	does	not	have	retrospective	effect.		
		
It	is	open	to	those	EFMs	against	whom	a	decision	was	made	under	the	2016	Regs	but	before	29	March	2019	to	
request	a	new	decision	from	the	Secretary	of	State	in	order	to	generate	a	right	of	appeal.		
		
Alternatively	the	EFM	may	invoke	the	doctrine	of	direct	effect	under	EU	law	in	relation	to	a	decision	which	falls	
into	the	lacuna	between	the	2006	regulations	and	the	amended	2016	regulations,	and	apply	under	rule	20	of	the	
Tribunal	Procedure	(First-tier	Tribunal)	(IAC)	Rules	2014	for	an	extension	of	time	to	provide	a	notice	of	appeal	to	
that	Tribunal.	
	
Bhavsar	(late	application	for	PTA:	procedure	:	South	Africa)	[2019]	UKUT	196	(IAC)	(12	
April	2019)		
http://www.bailii.org/uk/cases/UKUT/IAC/2019/196.html	
		
(1)	There	is	nothing	in	the	Tribunal	Procedure	(First-tier	Tribunal)	(Immigration	and	Asylum	Chamber)	Rules	2014	
that	prevents	the	First-tier	Tribunal	from	refusing	to	admit	an	application	for	permission	to	appeal	to	the	Upper	
Tribunal,	where	the	application	is	made	outside	the	relevant	time	limit	and	the	First-tier	Tribunal	does	not	extend	
time.	
		
(2)	The	appropriate	course,	in	the	case	of	such	an	application,	is	for	the	First-tier	Tribunal	to	refuse	to	admit	it.	
This	will	mean	that	any	subsequent	application	to	the	Upper	Tribunal	in	the	case	for	permission	to	appeal	to	that	
Tribunal	will	be	subject	to	rule	21(7)	of	the	Tribunal	Procedure	(Upper	Tribunal)	Rules	2008,	whereby	the	Upper	
Tribunal	must	only	admit	the	application	made	to	it	(whether	or	not	that	application	was	in	time)	if	the	Upper	
Tribunal	considers	it	is	in	the	interests	of	justice	for	it	to	do	so.	
	
Rehman	(EEA	Regulations	2016	-	specified	evidence	:	Pakistan)	[2019]	UKUT	195	(IAC)	(08	
April	2019)		
http://www.bailii.org/uk/cases/UKUT/IAC/2019/195.html	
		
The	principles	outlined	in	Barnett	and	Others	(EEA	Regulations;	rights	and	documentation)	[2012]	UKUT	142	are	
equally	applicable	to	The	Immigration	(European	Economic	Area)	Regulations	2016.	Section	1	of	Schedule	1	to	
these	regulations	provides	that	the	sole	ground	of	appeal	 is	 that	the	decision	breaches	the	appellant's	rights	
under	 the	EU	Treaties	 in	 respect	of	entry	 to	or	 residence	 in	 the	United	Kingdom.	The	provisions	contained	 in	
regulations	21	and	42	must	be	interpreted	in	the	light	of	European	Union	law.	In	some	cases,	this	might	involve	
ignoring	the	requirement	for	specified	evidence	altogether	if	a	document	is	not	in	fact	required	to	establish	a	
right	of	residence.		
		
Conclusion	
		
31.	Neither	the	appellant	nor	the	First-tier	Tribunal	were	assisted	by	the	fact	that	the	decision	letter	did	not	refer	

to	the	specific	provisions	contained	in	regulation	21	and	42	of	the	EEA	Regulations	2016.	The	provisions	
were	highlighted	for	the	first	time	at	the	hearing	before	the	Upper	Tribunal.	Given	that	the	appeal	before	
the	First-tier	Tribunal	was	determined	without	a	hearing,	and	the	judge	did	not	have	the	benefit	of	oral	
submissions	from	a	Home	Office	Presenting	Officer,	it	is	hardly	surprising	that	she	focussed	on	regulation	
18	and	did	not	consider	the	terms	of	regulations	21	and	42.		
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32.	However,	 even	 a	 plain	 reading	 of	 the	wording	 of	 regulation	 18	 does	 not	 disclose	 a	 requirement	 for	 the	

appellant	 to	 produce	 the	 passport	 of	 the	 EEA	 national	 spouse.	 The	 appellant	was	 only	 required	 to	
produce	(i)	a	valid	passport	establishing	his	identity;	and	(ii)	proof	that	he	is	a	family	member	who	has	
retained	a	right	of	residence.	The	finding	made	by	the	First-tier	Tribunal	at	[7],	that	the	appellant	was	
required	to	produce	the	passport	of	his	EEA	national	former	spouse,	discloses	an	error	of	law.	The	judge	
failed,	 through	 no	 fault	 of	 her	 own	 given	 the	 opaque	 nature	 of	 the	 decision	 letter,	 to	 consider	 the	
provisions	contained	in	regulations	21	and	42.	For	these	reasons	I	conclude	that	the	First-tier	Tribunal	
decision	involved	the	making	of	an	error	of	law	and	must	be	set	aside.		

		
33.	The	respondent	accepted	that	the	appellant	met	the	requirements	of	regulation	10(5)	as	a	family	member	

who	 has	 retained	 a	 right	 of	 residence	 following	 a	 divorce.	 The	only	reason	 given	 for	 refusing	 the	
application	was	the	fact	that	the	applicant	had	not	produced	his	former	spouse's	EEA	passport	pursuant	
to	the	specified	evidence	required	by	regulation	21(5)	and	failed	to	provide	an	explanation	as	to	why	he	
was	 unable	 to	 obtain	 or	 produce	 the	 required	 document	 due	 to	 circumstances	 beyond	 his	 control	
pursuant	to	regulation	42.		

		
34.	The	analysis	set	out	above	shows	that	the	appellant	was	only	required	to	produce	the	documents	necessary	

to	establish	a	retained	right	of	residence	following	divorce.	On	12	March	2014	the	respondent	issued	
the	appellant	with	a	residence	card	as	a	family	member	of	an	EEA	citizen	who	was	exercising	her	right	
of	free	movement.	At	that	stage	the	appellant	would	have	been	required	to	produce	evidence	to	show	
that	he	was	the	family	member	of	an	EEA	national,	which	was	likely	to	include	his	wife's	passport	or	
other	form	of	identity	and	evidence	to	show	that	she	was	exercising	rights	of	free	movement	in	the	UK.		

		
35.	On	16	October	2017	he	applied	for	a	residence	card	recognising	a	retained	right	of	residence.	To	establish	

this	right,	the	appellant	was	only	required	to	produce	(i)	a	valid	passport	to	confirm	his	identity;	and	(ii)	
proof	that	he	is	a	family	member	who	has	retained	the	right	of	residence.		

		
36.	If	there	was	any	doubt	that	the	appellant	had	been	married	to	an	EEA	national	as	claimed	the	respondent	

could	lawfully	require	the	production	of	his	former	wife's	passport,	but	this	was	not	an	issue	in	this	case.	
The	respondent	accepted	that	the	appellant	was	married	to	an	EEA	national	when	he	issued	the	previous	
residence	card.	Indeed,	the	respondent	accepted	that	the	appellant	met	the	requirements	of	regulation	
10(5).	As	such,	the	appellant	had	already	provided	the	necessary	proof	to	establish	his	right	of	residence.	
A	 blanket	 application	 of	 regulation	 21(5),	 without	 proper	 analysis	 of	 what	 proof	 was	 required	 to	
establish	the	relevant	right	of	residence,	cannot	be	used	as	a	reason	for	refusal	if	the	appellant	was	not	
in	fact	required	to	produce	his	former	spouse's	EEA	passport	to	show	that	he	had	retained	a	right	of	
residence.	If	he	was	not	required	to	produce	his	former	spouse's	passport,	nor	could	he	be	required	to	
provide	an	explanation	for	his	failure	to	produce	it	under	regulation	42.		

		
37.	For	these	reasons	I	conclude	that	the	decision	breaches	the	appellant's	rights	under	the	EU	Treaties	in	respect	

of	his	entry	to	or	residence	in	the	United	Kingdom.	
	
	
Smith	(appealable	decisions;	PTA	requirements;	anonymity	:	Belgium)	[2019]	UKUT	216	
(IAC)	(28	June	2019)		
http://www.bailii.org/uk/cases/UKUT/IAC/2019/216.html	
			
(1)	A	decision	by	the	First-tier	Tribunal	not	to	decide	a	ground	of	appeal	constitutes	a	"decision"	for	the	purposes	
of	s.11(1)	of	the	Tribunals,	Courts	and	Enforcement	Act	2007.	It	may	therefore	be	appealed	to	the	Upper	Tribunal.		
		
(2)	If	an	appellant's	appeal	before	the	First-tier	Tribunal	succeeds	on	some	grounds	and	fails	on	other	grounds,	
the	appellant	will	not	be	required	to	apply	for	permission	to	appeal	to	the	Upper	Tribunal	in	respect	of	any	ground	
on	which	he	or	she	failed,	so	long	as	a	determination	of	that	ground	in	the	appellant's	favour	would	not	have	
conferred	on	the	appellant	any	material	(ie	tangible)	benefit,	compared	with	the	benefit	flowing	from	the	ground	
or	grounds	on	which	the	appellant	was	successful	in	the	First-tier	Tribunal.	
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(3)	 In	the	event	that	the	respondent	to	the	appeal	before	the	First-tier	Tribunal	obtains	permission	to	appeal	
against	that	Tribunal's	decision	regarding	the	grounds	upon	which	the	First-tier	Tribunal	found	in	favour	of	the	
appellant,	then,	ordinarily,	the	appellant	will	be	able	to	rely	upon	rule	24(3)(e)	of	the	2008	Rules	in	order	to	argue	
in	a	response	that	the	appellant	should	succeed	on	the	grounds	on	which	he	or	she	was	unsuccessful	in	the	First-
tier	Tribunal.	Any	such	response	must	be	filed	and	served	in	accordance	with	those	Rules	and	the	Upper	Tribunal's	
directions.	
		
(4)	If	permission	to	appeal	is	required,	any	application	for	permission	should	be	made	to	the	First-tier	Tribunal	in	
accordance	with	rule	33	of	the	Tribunal	Procedure	(First-tier	Tribunal)	(Immigration	and	Asylum	Chamber)	Rules	
2014,	within	the	time	limits	there	set	out.	This	includes	cases	where	the	appellant	has	succeeded	on	some	grounds	
but	failed	on	others,	in	respect	of	which	a	material	benefit	would	flow	(see	(2)	above).	
		
(5)	There	is,	however,	no	jurisdictional	fetter	on	the	Upper	Tribunal	entertaining	an	application	for	permission	to	
appeal,	even	though	the	condition	contained	in	rule	21(2)(b)	of	the	2008	Rules	has	not	been	met,	in	that	the	First-
tier	Tribunal	has	not	refused	(wholly	or	partly),	or	has	not	refused	to	admit,	an	application	for	permission	to	
appeal	made	to	that	Tribunal.	Rule	7(2)(a)	of	the	2008	Rules	permits	the	Upper	Tribunal	to	waive	any	failure	to	
comply	with	a	requirement	of	the	Rules.	The	guidance	 in	EG	and	NG	(UT	rule	17:	withdrawal;	rule	24:	Scope)	
Ethiopia	[2013]	UKUT	143	(IAC)	is	otherwise	confirmed.		
		
(6)	The	Upper	Tribunal	is,	nevertheless,	very	unlikely	to	be	sympathetic	to	a	request	that	it	should	invoke	rule	
7(2)(a),	where	a	party	(A),	who	could	and	should	have	applied	for	permission	to	appeal	to	the	First-tier	Tribunal	
against	an	adverse	decision	of	that	Tribunal,	seeks	to	challenge	that	decision	only	after	the	other	party	has	been	
given	permission	to	appeal	against	a	decision	in	the	same	proceedings	which	was	in	favour	of	A.	

(7)	When	 deciding	 whether	 to	 make	 an	 anonymity	 direction,	 the	 starting	 point	 is	 that	 open	 justice	 is	 a	
fundamental	principle	of	our	legal	system.	Subject	to	statutory	prohibitions	on	disclosure,	any	derogation	from	
that	principle	should	be	allowed	only	to	the	extent	that	is	necessary	in	order	to	secure	the	proper	administration	
of	justice.	As	a	result,	just	as	is	the	case	in	other	jurisdictions,	the	parties	in	immigration	proceedings	should	be	
named,	unless	doing	so	would	cause	harm,	or	create	the	risk	of	harm,	of	such	a	nature	as	to	require	derogation	
from	 the	basic	 principle.	 In	most	 cases	 involving	 international	 protection,	 anonymity	of	 an	 individual	will	 be	
required,	lest	the	proceedings	themselves	should	aggravate	or	give	rise	to	such	a	risk.	That	will	normally	be	the	
case	throughout	the	course	of	the	proceedings,	including	any	appeals.	

	


